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Exhibit 1
County Terms and Conditions
1.
Elements of Interpretation

As used throughout the Contract:

a.
Words of the masculine gender shall mean and include correlative words of the feminine and neuter genders and words importing the singular number shall mean and include the plural number and vice versa.  Words importing persons shall include firms, associations, partnerships (including limited partnerships), trusts, corporations and other legal entities, including public bodies, as well as natural persons, and shall include successors and assigns.
b.
Capitalized terms used, but not otherwise defined herein, shall have the meanings assigned to them in the Contract.

2.
Meanings of Terms

As used in the Contract:

“Board” means the Suffolk County Board of Elections.
“Commissioners” means the Commissioners of the Board. 

“Comptroller” means the Comptroller of the County of Suffolk.
“Contract” means all terms and conditions herein forming all rights and obligations of the Contractor and the Board.

“Contractor” means the signatory person, partnership, corporation, association or other entity, its officers, officials, employees, agents, servants, sub-contractors and any successor or assign of any one or more of the foregoing performing the Services.
“County” means the County of Suffolk, its departments, and agencies.

“County Attorney” means the County Attorney of the County of Suffolk.

 “Event of Default” means
a.
the Contractor’s failure to perform any duty required of it under paragraphs 4 through 7 of this Exhibit 1 of the Contract; or 

b.
the Contractor’s failure to maintain the amount and types of insurance with an authorized insurer as required by the Contract; or

c.
the Contractor’s failure to maintain insurance required by the Contract with an insurer that has designated the New York Superintendent of Insurance as its lawful agent for service of process; or 

d.
The Contractor’s failure to comply with any Federal, State or local law, rule, or regulation, and County and Board’s policies or directives; or

e.
The Contractor’s failure to meet scheduling deadlines.
f.
The Contractor’s failure to timely provide any Performance Bond, or in lieu thereof, a certified check.

g.
The Contractor’s bankruptcy or insolvency; or
h.
The Contractor’s failure to cooperate in an Audit; or
i.
The Contractor’s falsification of records or reports, misuse of funds, or malfeasance or nonfeasance in financial record keeping arising out of, or in connection with, any contract with the County or Board; or 

j.
The Contractor’s failure to submit, or failure to timely submit, documentation to obtain Federal or State funds; or 
k.
The inability of the County or the Contractor to obtain Federal or State funds due to any act or omission of the Contractor; or
l.
Any condition the Board determines, in its sole discretion, that is dangerous.  

“Federal” means the United States government, its departments and agencies.
“Fund Source” means any direct or indirect sum payable to the Contractor by the County pursuant to any lawful obligation.
“Legislature” means the Legislature of the County of Suffolk.
“Services” means all that which the Contractor must do, and any part thereof arising out of, or in connection with, the Contract as described in Article I “Description of Services” and I-A “Anticipated Number of Voting Machines by Town.”
“State” means the State of New York.
“Suffolk County Payment Voucher” means the document authorized and required by the Comptroller for release of payment.

“Term” means the time period set forth on page one of the Contract and, if exercised by the Board, the option period.   

3.
Contractor Responsibilities
a.
It shall be the duty of the Contractor to discharge, or cause to be discharged, all of its responsibilities, and to administer funds received in the interest of the County and the Board in accordance with the provisions of the Contract.

b.
The Contractor shall promptly take all action as may be necessary to render the Services.
c.
The Contractor shall not take any action that is inconsistent with the provisions of the Contract.
4.
Qualifications, Licenses, and Professional Standards
a.
The Contractor represents and warrants that it has, and shall continuously possess, during the Term, the required licensing, education, knowledge, experience, and character necessary to qualify it to render the Services.
b.
The Contractor shall continuously have during the Term all required authorizations, certificates, certifications, registrations, licenses, permits, and other approvals required by Federal, State, County, or local authorities necessary to qualify it to render the Services. 

5.
Notifications

a.
The Contractor shall immediately notify the the Board, in writing, of any disciplinary proceedings, commenced or pending, with any authority relating to a license held by any person necessary to qualify him or the Contractor to perform the Services. 
b.
In the event that a person is no longer licensed to perform the Services, the Contractor must immediately notify the Board, but in no event shall such notification be later than five (5) days after a license holder has lost the license required to qualify the license holder or the Contractor to perform the Services.   

c.
In the event that the Contractor is not able to perform the Services due to a loss of license, the Contractor shall not be reimbursed for the Services rendered after the effective date of termination of such license.  Without limiting the generality of the foregoing, if any part of the Contract remains to be performed, and the termination of the license does not affect the Contractor’s ability to render the Services, every other term and provision of the Contract shall be valid and enforceable to the fullest extent permitted by law. 
6.
Documentation of Professional Standards

The Contractor shall maintain on file, in one location in Suffolk County, all records that demonstrate that it has complied with paragraphs 4 and 5 above.  The address of the location of the aforesaid records and documents shall be provided to the Board no later than the date of execution of the Contract.  Such documentation shall be kept, maintained, and available for inspection by the County and/or the Board upon twenty-four (24) hours notice. 

7.
Credentialing

a.
In the event that the County, or any division thereof, maintains a credentialing process to qualify the Contractor to render the Services, the Contractor shall complete the required credentialing process.  In the event that any State credential, registration, certification, or license, Drug Enforcement Agency registration, or Medicare or Medicaid certification is restricted, suspended, or temporarily or permanently revoked, it is the duty of the Contractor to contact the Board, in writing, no later than three (3) days after such restriction, suspension, or revocation. 

b.
The Contractor shall forward to the Board, on or before July 1 of each year during the Term, a complete list of the names and addresses of all persons providing the Services, as well as their respective areas of certification, credentialing, registration, and licensing. 
8.
Termination
a.
Thirty Days Termination 

The Board shall have the right to terminate the Contract without cause, for any reason, at any time, upon such terms and conditions it deems appropriate, provided, however, that no such termination shall be effective unless the Contractor is given at least thirty (30) days notice.   
b.
Event of Default; Termination on Notice 

i.)
The Board may immediately terminate the Contract, for cause, upon such terms and conditions it deems appropriate, in the Event of Default.
ii.)
If the Contractor defaults under any other provision of the Contract, the Board may terminate the Contract, on not less than five (5) days notice, upon such terms and conditions it deems appropriate.  
c.
Termination Notice

Any notice providing for termination shall be delivered as provided for in paragraph 30 of this Exhibit 1.
d.
Duties upon Termination

i.)
The Contractor shall discontinue the Services as directed in the termination notice.

ii.)
Subject to any defenses available to it, the County shall pay the Contractor for the Services rendered through the date of termination.
iii.)
The County and the Board shall be released from any and all liability under the Contract, effective as of the date of the termination notice.
iv.)
Upon termination, the Contractor shall reimburse the County the balance of any funds advanced to the Contractor by the County no later than thirty (30) days after termination of the Contract.  The provisions of this subparagraph shall survive the expiration or termination of the Contract.
v.)
Nothing contained in this paragraph shall be construed as a limitation on the County or the Board’s rights set forth in paragraph 5(c) and 14 of this Exhibit 1.  
9.
Indemnification and Defense
a.
The Contractor shall protect, indemnify, and hold harmless the County, its agents, servants, officials,  employees, the Board, and Board members, from and against all liabilities, fines, penalties, actions, damages, claims, demands, judgments, losses, suits or actions, costs, and expenses caused by the negligence or any acts or omissions of the Contractor, including reimbursement of the cost of reasonable attorneys' fees incurred by the County, its agents, servants, officials, employees, and/or the Board and the Board members, in any action or proceeding arising out of or in connection with the Contract. 
b.
The Contractor hereby represents and warrants that it will not infringe upon any copyright in performing the Services.  The Contractor agrees that it shall protect, indemnify, and hold harmless the County, its agents, servants, officials, employees, the Board, and Board members, from and against all liabilities, fines, penalties, actions, damages, claims, demands, judgments, losses, suits or actions, costs, and expenses arising out of any claim asserted for infringement of copyright, including reimbursement of the cost of reasonable attorneys' fees incurred by the County, its agents, servants, officials,  employees, and/or the Board, and Board members, in any action or proceeding arising out of or in connection with any claim asserted for infringement of copyright.
c.
The Contractor shall defend the County, its agents, servants, officials, employees, the Board, and Board members in any proceeding or action, including appeals, arising out of, or in connection with, the Contract, and any copyright infringement proceeding or action.  Alternatively, at the County’s option, the County may defend any such proceeding or action and require the Contractor to pay reasonable attorneys’ fees or salary costs of County employees of the Department of Law for the defense of any such suit.

10.
Insurance

a.
The Contractor shall continuously maintain, during the Term of the Contract, insurance in amounts and types as follows:
i.)
Commercial General Liability insurance, including contractual liability coverage, in an amount not less than Two Million Dollars ($2,000,000.00) per occurrence for bodily injury and Two Million Dollars ($2,000,000.00) per occurrence for property damage.  The County and the Board shall be named as additional insureds.
ii.)
Automobile Liability insurance (if any non-owned or owned vehicles are used by the Contractor in the performance of the Contract) in an amount not less than Five Hundred Thousand Dollars ($500,000.00) per person, per accident, for bodily injury and not less than One Hundred Thousand Dollars ($100,000.00) for property damage per occurrence.

iii.)
Workers’ Compensation and Employer’s Liability insurance in compliance with all applicable New York State laws and regulations and Disability Benefits insurance, if required by law.  The Contractor shall furnish to the County and the Board, prior to its execution of the Contract, the documentation required by the State of New York Workers’ Compensation Board of coverage or exemption from coverage pursuant to §§57 and 220 of the Workers’ Compensation Law.  In accordance with General Municipal Law §108, the Contract shall be void and of no effect unless the Contractor shall provide and maintain coverage during the Term for the benefit of such employees as are required to be covered by the provisions of the Workers’ Compensation Law.

b.
The County or Board may mandate an increase in the liability limits set forth in the immediately preceding paragraphs (11)(a)(i), (ii), and (iv).
c.
All policies providing such coverage shall be issued by insurance companies authorized to do business in New York with an A.M. Best rating of A- or better.
d.
The Contractor shall furnish to the Board, prior to the execution of the Contract, declaration pages for each policy of insurance and certificates, other than a policy for commercial general liability insurance, and upon demand, a true and certified original copy of each such policy evidencing compliance with the aforesaid insurance requirements.  In the case of commercial general liability insurance, the Contractor shall furnish to the County and the Board, prior to the execution of the Contract, a declaration page or insuring agreement and endorsement page evidencing the County and the Board’s status as additional insureds on said policy, and upon demand, a true and certified original copy of such policy evidencing compliance with the aforesaid insurance requirements.  
e.
All evidence of insurance shall provide for the County and the Board to be notified in writing thirty (30) days prior to any cancellation, nonrenewal, or material change in the policy to which such evidence relates.  It shall be the duty of the Contractor to notify the Board immediately of any cancellation, nonrenewal, or material change in any insurance policy.   

f.
In the event the Contractor shall fail to provide evidence of insurance, the County may provide the insurance required in such manner as the County deems appropriate and deduct the cost thereof from a Fund Source. 
11.
Independent Contractor
The Contractor is not, and shall never be, considered an employee of the County or Board for any purpose.  Notwithstanding anything herein, the Contract shall not be construed as creating a principal-agent relationship between the County and/or Board and the Contractor or the Contractor and the County and/or Board, as the case may be. 
12.
Severability

It is expressly agreed that if any term or provision of the Contract, or the application thereof to any person or circumstance, shall be held invalid or unenforceable to any extent, the remainder of the Contract, or the application of such term or provision to persons or circumstances other than those as to which it is held invalid or unenforceable, shall not be affected thereby, and every other term and provision of the Contract shall be valid and shall be enforced to the fullest extent permitted by law.

13.
Merger; No Oral Changes

It is expressly agreed that the Contract represents the entire agreement of the parties and that all previous understandings are herein merged in the Contract.  No modification of the Contract shall be valid unless in written form and executed by both parties.

14.
Set-Off Rights
The County shall have all of its common law, equitable, and statutory rights of set-off. These rights shall include, but not be limited to, the County’s option to withhold from a Fund Source an amount no greater than any moneys due and owing to the County or the Board for any reason.  The County shall exercise its set-off rights subject to approval by the County Attorney.  In cases of set-off pursuant to a Comptroller’s audit, the County shall only exercise such right after the finalization thereof, and only after consultation with the County Attorney.

15.
Non-Discrimination in Services

a.
The Contractor shall not, on the grounds of race, creed, color, national origin, sex, age, disability, sexual orientation, military status, or marital status:

i.)
deny any individual the Services provided pursuant to the Contract; or

ii.)
provide the Services to an individual that is different, or provided in a different manner, from those provided to others pursuant to the Contract; or

iii.)
subject an individual to segregation or separate treatment in any matter related to the individual’s receipt of the Services provided pursuant to the Contract; or

iv.)
restrict an individual in any way from any advantage or privilege enjoyed by others receiving the Services provided pursuant to the Contract; or

v.) treat an individual differently from others in determining whether or not the individual satisfies any eligibility or other requirements or conditions which individuals must meet in order to receive the Services provided pursuant to the Contract.

b.
The Contractor shall not utilize criteria or methods of administration which have the effect of subjecting individuals to discrimination because of their race, creed, color, national origin, sex, age, disability, sexual orientation, military status, or marital status, or have the effect of substantially impairing the Contract with respect to individuals of a particular race, creed, color, national origin, sex, age, disability, sexual orientation, military status, or marital status, in determining:

i.)
the Services to be provided, or

ii.)
the class of individuals to whom, or the situations in which, the Services will be provided; or

iii.)
the class of individuals to be afforded an opportunity to receive the Services.
16.
Nonsectarian Declaration

The Services performed under the Contract are secular in nature.  No funds received pursuant to the Contract shall be used for sectarian purposes or to further the advancement of any religion.  The Services will be available to all eligible individuals regardless of religious belief or affiliation.

17.
Governing Law

The Contract shall be governed by and construed in accordance with the laws of the State of New York, without regard to conflict of laws.  Venue shall be designated in the Supreme Court, Suffolk County, the United States District Court for the Eastern District of New York, or, if appropriate, a court of inferior jurisdiction in Suffolk County.
18.
No Waiver

It shall not be construed that any failure or forbearance of the Board to enforce any provision of the Contract in any particular instance or instances is a waiver of that provision.  Such provision shall otherwise remain in full force and effect, notwithstanding any such failure or forbearance.

19.
Conflicts of Interest

The Contractor shall not, during the Term, pursue a course of conduct which would cause a reasonable person to believe that he or she is likely to be engaged in acts that create a substantial conflict between its obligations under the Contract and its private interests.  The Contractor is charged with the duty to disclose to the County and the Board the existence of any such adverse interests, whether existing or potential.  This duty shall continue as long as the Term.  The determination as to whether or when a conflict may potentially exist shall ultimately be made by the County Attorney after full disclosure is obtained. 
20.
Cooperation on Claims

The Contractor and the County shall render diligently to each other, without compensation, any and all cooperation that may be required to defend the other party, its employees and designated representatives against any claim, demand or action that may be brought against the other party, its employees or designated representatives arising out of, or in connection with, the Contract.
21.
Confidentiality

Any document of the County and/or the Board, or any document created by the Contractor and used in rendering the Services, shall remain the property of the County and/or the Board, as the case may be, and shall be kept confidential in accordance with applicable laws, rules, and regulations.

22.
Assignment and Subcontracting

a. The Contractor shall not delegate its duties under the Contract, or assign, transfer, convey, subcontract, sublet, or otherwise dispose of the Contract, or any of its right, title or interest therein, or its power to execute the Contract, or assign all or any portion of the monies that may be due or become due hereunder, (collectively referred to in this paragraph 22 as “Assignment”), to any other person, entity or thing without the prior written consent of the Board and any attempt to do any of the foregoing without such consent shall be void ab initio. The Board’s right of approval shall mean that all subcontracts must be presented in a manner completely satisfactory to the Board. The Board shall exercise this right at its own discretion in a manner that best serves the interest of the Board.

b.
Such Assignment shall be subject to all of the provisions of the Contract and to any other condition the County and/or the Board requires.  No approval of any Assignment shall be construed as enlarging any obligation of the County under the terms and provisions of the Contract.  No Assignment of the Contract or assumption by any person of any duty of the Contractor under the Contract shall provide for, or otherwise be construed as, releasing the Contractor from any term or provision of the Contract.
c.
The Contractor shall be wholly responsible for the entire performance whether or not subcontractors are used. Any subcontract which the Contractor enters into with respect to performance under the Contract shall not relieve the Contractor in any way or responsibility for performance of its duties. Further, the Board shall consider the Contractor to be sole point of contact with regard to contractual matters, including payment of any and all charges resulting from the Contract.
23.
Changes to Contractor

a.
The Contractor may, from time to time, with the Board’s consent, enter into a Permitted Transfer.  For purposes of the Contract, a Permitted Transfer means:

i.)
if the Contractor is a partnership, the withdrawal or change, voluntary, involuntary or by operation of law, of the partners, or transfer of partnership interests (other than the purchase of partnership interests by existing partners, by the partnership itself or the immediate family members by reason of gift, sale or devise), or the dissolution of the partnership without immediate reconstitution thereof, and 
ii.)
if the Contractor is a closely held corporation (i.e. whose stock is not publicly held and not traded through an exchange or over the counter), 
1.
the dissolution, merger, consolidation or other reorganization of the Contractor, 
2.
the sale or other transfer of twenty percent (20%) or more of the shares of the Contractor (other than to existing shareholders, the corporation itself or the immediate family members of shareholders by reason of gift, sale or devise).


b.
If the Contractor is a not-for-profit corporation, a change of twenty percent (20%) or more of its shares or members shall be deemed a Permitted Transfer.

c.
The Contractor shall notify the County in writing, which notice (the “Transfer Notice”) shall include:


i.)
the proposed effective date of the Permitted Transfer, which shall not be less than thirty (30) days nor more than one hundred eighty (180) days after the date of delivery of the Transfer Notice; 


ii.)
a summary of the material terms of the proposed Permitted Transfer, 


iii.)
the name and address of the proposed transferee, 


iv.)
such information reasonably required by the Board, which will enable the Board to determine the financial responsibility, character, and reputation of the proposed transferee, nature of the proposed assignee/transferee’s business and experience; 


v.)
all executed forms required pursuant to Exhibit 2 of the Contract, that are required to be submitted by the Contractor; and


vi.)
such other information as the County may reasonably require. 

d.
The Board agrees that any request for consent to a Permitted Transfer shall be granted provided that the transfer does not violate any provision of the Contract, and the transferee has not been convicted of a criminal offense as described under Article II of Chapter 189 of the Suffolk County Code.  The Board shall grant or deny consent to any request of a Permitted Transfer within twenty (20) days after delivery to the Board of the Transfer Notice, in accordance with the provisions of Paragraph 29 of this Exhibit 1 of the Contract.  If the Board shall not give written notice to the Contractor denying consent to such Permitted Transfer (and setting forth the basis for such denial in reasonable detail) within such 20-day period, then the Board shall be deemed to have granted its consent to such Permitted Transfer. 
e.
Notwithstanding the Board’s consent, 

i.)
the terms and conditions of the Contract shall in no way be deemed to have been waived or modified, and

ii.)
such consent shall not be deemed consent to any further transfers. 

24.
No Intended Third Party Beneficiaries

The Contract is entered into solely for the benefit of the Board and the Contractor.  No third party shall be deemed a beneficiary of the Contract and no third party shall have the right to make any claim or assert any right under the Contract.

25.
Certification as to Relationships
The Contractor certifies under penalties of perjury that, other than through the funds provided in the Contract and other valid agreements with the County or the Board, there is no known spouse, life partner, business, commercial, economic, or financial relationship with the County, its elected officials, the Board, or Board members.  The Contractor also certifies that there is no relationship within the third degree of consanguinity, between the Contractor, any of its partners, members, directors, or shareholders owning five percent (5%) or more of the Contractor, and the County, the Board, and Board members.
26.
Publications 

Any book, article, report, or other publication related to the Services provided pursuant to this Contract shall contain the following statement in clear and legible print:


“This publication is fully or partially funded by the County of Suffolk.”
27.
Copyrights and Patents

a.
Copyrights

If the work of the Contractor should result in the production of original books, manuals, films, or other materials for which a copyright may be granted, the Contractor may secure copyright protection.  However, the County reserves to itself, and the Contractor hereby gives to the County, and to any other person designated by the County, a royalty-free, nonexclusive license to produce, reproduce, publish, translate, or otherwise use any such materials. 

b.
Patents

If the Contractor makes any discovery or invention during the Term, or as a result of work performed under the Contract, the Contractor may apply for and secure for itself patent protection.  However, the County reserves to itself, and the Contractor hereby gives to the County, and to any other person designated by the County, a royalty-free, nonexclusive license to produce or otherwise use any item so discovered or patented.

28.
Arrears to County
The Contractor warrants that, except as may otherwise be authorized by agreement, it is not in arrears to the County upon any debt, contract, or any other lawful obligation, and is not in default to the County as surety.  
29.
Record Retention

The Contractor shall retain all accounts, books, records, and other documents relevant to the Contract for seven (7) years after final payment is made by the County.  Federal, State, and/or County auditors and any persons duly authorized by the County shall have full access and the right to examine any of said materials during said period.  Such access is granted notwithstanding any exemption from disclosure that may be claimed for those records which are subject to nondisclosure agreements, trade secrets and commercial information or financial information that is privileged or confidential. Without limiting the generality of the foregoing, records directly related to contract expenditures shall be kept for a period of ten (10) years because the statute of limitations for the New York False Claims Act (New York False Claims Act § 192) is ten (10) years.
30.
Notice

Unless otherwise expressly provided herein, all notices shall be in writing and shall be deemed sufficiently given if sent by regular first class mail and certified mail, or personally delivered during business hours as follows: 1.) to the Contractor at the address on page 1 of the Contract and 2.) to the Board, attention Commissioners, at the address on page 1 of the Contract or as to either of the foregoing, to such other address as the addressee shall have indicated by prior written notice to the addressor.  All notices received by the Contractor relating to a legal claim shall be immediately sent to the Board and also to the County Attorney at 100 Veterans Memorial Highway, P.O. Box 6100, (Sixth Floor), Hauppauge, New York, 11788-0099.
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